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Over the next three chapters I will construct the argument connecting representation to
the tasks of sovereignty we have already established — law creation and executive supervision.
Most of my attention will be on the crucial, but thus far under-theorised, connection between law
and representation. In this chapter (4), I will flesh out the concepts of decision, rule, and norm,
and then map out a taxonomy of political decision-making in order to separate the act of law
creation. Having established the uniqueness of the latter, I will assess it in light of the political
problems raised in Part I. In the next chapter (5), I will deal with the issue of numbers in political
theory in order to make an argument for law creation by assembly and moreover, to understand
the conceptual, rather than practical, impossibility of law-based direct democracy. In the following
chapter (6), I will tie all these concepts together into a general theory of plurality of politics,
yielding representation as the only solution for the kind of political problems raised by the
philosophers of Part I. That chapter will end with a plea for a much more limited and
circumscribed use of the word representation than is current in the literature. These three
chapters together will equip us, in Part III, to move the discussion to institutions.
The goal of this chapter is to set out what is distinctive about law creation and how it ties
to representation. This chapter will proceed as follows. First, I will define decisions, rules, and
norms. That is, I will define decisions, and ascend a ladder of abstraction from decision to rule to
norm to law, pausing for two brief (but relevant) digressions after both decision and rule. Second,
there will be a discussion of political decisions, including law creation, which will be the focus of
the rest of the chapter. The third section is devoted to generality. The fourth section will deal with
the other properties, besides generality, that distinguish law creation from other political
decisions, including publicity, sources, and institutions.1 The fifth and final section will comprise
some introductory remarks on plurality. We will need to explore the problem of numbers in
Chapter 5 first before we can return to this problem in more detail in Chapter 6.
My argument throughout this chapter is that law is a unique solution to a class of social
problems, and the creation of law is a unique kind of public act — precisely the kind for which
representation provides the appropriate tools and methods. Law creation is, in fact, a very special
kind of political decision, as I will demonstrate in the second section of this chapter. Before that,
however, in the first section, we will have to place law in the hierarchy of decisions and define
what these are.

This section will draw heavily on conversations I have had with Waldron and especially on
Waldron, “Can There Be a Democratic Jurisprudence.”
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Decisions, Rules, Norms
An old joke has a man offering advice to a friend upset about how much he and his wife
argue. ‘My wife and I never argue,’ he tells his mate, ‘because on the day we married, we agreed
that I would make all the big decisions and she would make all the small ones.’ ‘How can you tell
in advance what is a big or small decision?’ he is asked. ‘Simple,’ he responds. ‘Which schools
the children attend, where to buy a flat, what car we drive — those are little decisions. A single
European currency, NATO expansion, the war on terror — those are big decisions.’2
Book III of Nicomachean Ethics opens with a long discussion on the concept of decision.
There is a potential for confusion here, as some older translations use the word ‘choice’3 rather
than ‘decision’4 throughout the explication in the first three chapters of Book III. 5 But Aristotle’s
description leaves no room for ambiguity; the concept he is describing is nothing like ‘choice’ as
we will define it here and it is has generally been understood in the literature. Decision, for
Aristotle, is a subset of the ‘the voluntary,’ and the first distinction he draws between decisions
and other voluntary acts is the importance of time — ‘things done on the spur of the moment we
say are voluntary, but not done from decision.’6 He contrasts decision to appetite, temper, wish,
and judgment, and determines that unlike these, decision requires agency, implies self-control,
and cannot be ‘non-rational.’ Aristotle occasionally uses the word action to describe only the
possible end of the process of decision and sometimes the entire process, as when he describes
decision as ‘intimately connected with virtue… [and] a surer test of character than action itself.’
Similarly, decision is a kind of willing, though willing is wider and the action at the end of a
decision is also willing as well. Willing does not have to be rational, though. Appetite doesn’t
have agency, and temper does not involve self-control. These can not be examples of decision,
according to Aristotle, anymore than wishing for the impossible can.
What can be wished sometimes are ends, though it is the means which are chosen or
decided upon. The ends-means distinction is crucial for Aristotle, because, ultimately, the
definitive aspect of decision comes from deliberation. Decision must be preceded by deliberation,
and decision is what brings deliberation to an end. Moreover, deliberation and decision operate
over exactly the same domains; that is, we can decide only on the matters we can deliberate on.7
And the domain of deliberation is simple to delimit. Deliberation can be only for means, not ends;
An alternative version has the wife, rather than husband, supplying the punch line: ‘And in 60
years of marriage we haven’t had to make even one big decision!’
3 For example in (1893) Aristotle, The Nicomachean Ethics of Aristotle, Tr. by F.H. Peters.
4 As in the version (2002 Broadie and Rowe) which I will cite as a reference, Aristotle,
Nicomachean Ethics.
5 Out of four translations I consulted, the two older ones preferred ‘choice’ and two more recent
ones ‘decision.’
6 Aristotle, Nicomachean Ethics, 126 [III, 2].
7 Ibid., 128 [III, 3].
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and deliberation can be only on matters on which the person or body deliberating can conceivably
exercise some sort of agency. We don’t deliberate on droughts, but rather on how best to deal
with them. In the domestic joke which opened this discussion, then, the husband not only isn’t
actually deciding, he’s not even really deliberating on the world’s problems — just pointlessly
discussing, whether aloud or in his own interior monologue.
More contemporary treatments of decision have emphasised the role of intention. For
Meiland, the two necessary (but not sufficient) conditions for decision were forming an intention
to do something and time between forming the intention and actually doing something.8 Raz
builds on Meiland and enumerates four properties which define decision, a definition I will use
more or less unchanged.9 They are
1. Intention: ‘To decide is to form an intention,’ even in the absence of any other
conscious mental act associated with decision.
2. Deliberation: A mental or social act that weighs the qualities and consequences of
the action decided upon is to precede the action itself.
3. Time: There must be some temporal separation between the deliberation and the
action in a decision — action here referring to the voluntary act deliberated upon, not
the entire decision process.
4. Reason: ‘Decisions are reasons.’ This is Raz’s major contribution to the literature
on decision. ‘[A] decision is always, for the agent, a reason for performing the act he
has decided to perform and for disregarding further reasons and arguments.’
I’ve already noted how unhelpful the translation of Aristotle’s voluntary action after
deliberation as ‘choice’ rather than ‘decision’ is. His insistence that decisions be judged as either
good or bad (rather than true or false) doesn’t intuitively work for choices in quite the same way.
While it certainly doesn’t take a lot of introspection for me to come up with some bad choices I
have made, I can also think of several that were not obviously good or bad. More importantly, this
judgement of choice is solely outcome-based. Decisions provide a lot more material for
assessment. This is even more the case for political decisions where a seemingly good outcome
can occasionally do little do hide a very poor decision.10
The two words decision and choice are often used interchangeably, and indeed they have
largely overlapping extensions. But they differ along at least five dimensions: options, action,
deliberation, time, and reason.
Meiland, The Nature of Intention, 53–56.
Raz, Practical Reason and Norms, 65–66.
10 Philp, “What Is to Be Done?,” 480.
8
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Choice has two necessary conditions that decision does not have. First, a choice must
involve options — ‘comparing and evaluating’11 two or more alternatives that different in a way
relevant to the choice being made.12 I can decide to sit in the library and write this chapter; to say
that I chose to do so would conjure up the alternative of sitting outside in today’s unusually sunny
weather. Similarly, I can choose a font to type in among many alternatives. But note the
difference between saying that I have chosen a font and saying that I decided on a font. I can
decide on a font anywhere at any time, but to choose a font I must actually select it from the
menu; to decide on a font I need a judgement anterior to action that gives a reason. Moreover, I
can decide on a font while in the kitchen thinking about this chapter far away from my computer
and never get around to actually using it (because I later changed my mind, because I forgot, etc.);
I can’t choose a font without picking it from the menu. This illustrates the second necessary
condition of choice — it must involve action. In fact, the action is ordinarily the expression of the
choice.13 I can decide ahead of time which route to take to my destination, but I haven’t really
chosen one unless I stood at a fork in the road and started walking. Departing even further from
decision, picking, in the classic formulation of Ullmann-Margalit and Morgenbesser, is like
choosing but without reason.14
Aristotle related the domain of decision to deliberation, but the connection is actually
much tighter than that. Specifying what can be deliberated about places limits on what can be
decided upon. Urfalino has gone even further than this, abjuring Raz’s four-part definition of
decision and rendering it simply as bringing deliberation to an end.15 But here it is the necessary
condition of decision which is not quite necessary in choice. A choice can be made without
deliberation16 — impulsively, randomly (by picking even), or, in the case that will interest us in the
discussion of rules, by habit.17
If action and options are necessary to choice but not to decision, and deliberation is
necessary to reason but not to choice, then two other conditions of decision, while still properties
of choice, are somewhat attenuated. First, the time involved is generally much shorter, especially
as a choice is really fully only made with an action. Second, the relationship to reason is a bit
more complicated. A choice is a reason in the trivial sense that the relevant action is carried out,
but a choice doesn’t need a particularly good reason for itself. You can decide to choose
randomly, and the decision to use this method could be perfectly appropriate, but the choice
itself, being random, doesn’t have a lot of reason behind it.
Urfalino, “Deciding as Bringing Deliberation to a Close,” 111–112.
Oldenquist, “Choosing, Deciding and Doing,” 98.
13 Oldenquist has a slightly more nuanced take on the connection between choice and action, but
it is not relevant for this discussion.
14 Ullmann-Margalit and Morgenbesser, “Picking and Choosing.”
15 Urfalino, “Deciding as Bringing Deliberation to a Close,” 114.
16 Meiland, The Nature of Intention, 61–62.
17 Oldenquist, “Choosing, Deciding and Doing,” 98.
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This, as suggested earlier, is particularly true for what we might call habitual choices.
Habits are a good place for beginning to think the connection of rules to decisions, because they
share many properties with choice. If the overlap between choices and decisions is large,
habitual choices are clearly in the domain of choices which lies outside that overlap. At the
moment each choice is made, there is no deliberation, and the time and reason involved are
minimal and, in the case of the latter, nearly tautological. When I was about to embark upon this
DPhil, my great-uncle told me about a fellowship he had at Cambridge back in 1956, and warned
me that the two most commonly uttered sentences in England were, ‘But we’ve never done it that
way,’ and, ‘But we’ve always done it this way.’ He added that it took him some time and
acculturation before he realised that these sentences were not mere statements of fact, but by
themselves constituted reasons. (Thankfully much has changed in the ensuing half century!)
A rule and a habit both offer, from different ends, the same economy of deliberation. A
rule is a decision to decide in advance — to take voluntary action that might justify deliberation
without actually deliberating. Rules introduce a small measure of abstraction to a decision. In an
early, pre-Theory of Justice paper, Rawls derives two conceptions of rules from two methods of
justifying rules — justifying a practice on the one hand, and justifying particular actions falling
under it on the other. The former method of justification yields a ‘practice conception’ in which
rules are logically prior to outcomes, while the latter yields a quasi-statistical, almost learning,
‘summary conception.’ Rawls’ ‘practice conception’ is more relevant for the discussion below,
but it is in his explanation of the alternative ‘summary conception’ of rules that Rawls draws some
notable connections between rules and decisions.18
The summary conception of a rule holds that a rule is a statistical curve fit based on past
decisions. The utility of previous cases with similar people or similar circumstances calls for an
economising approach — a rule that functions as ‘having decided in advance what to do.’19 The
import of the summary conception, which won’t hold over to norms and laws, is that the decisions
on particulars are logically prior — and thus normatively prior too. Moreover, there is a constant
openness to reconsider the rule on strictly ‘performance’ grounds. If the utility of the decisions
begins to flag, the rule itself can and should be adjusted.20 The practice conception gives the rule
itself, rather than its statistical efficacy, a higher priority. In this sense, the summary conception
can be seen as a set of habitual choices.
Before abstracting any further, it would be appropriate to detain the discussion briefly on
three implications that creating rules has on decision-making. In considering these three
implications it is important to distinguish between the macro-decision that is actually made to

Rawls, “Two Concepts of Rules,” 19–25.
Raz, Practical Reason and Norms, 73.
20 Rawls, “Two Concepts of Rules,” 22.
18
19
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have a rule and the micro-decision that is actually not being taken at each node because the rule
is in place. First, there is the obvious heuristic aspect of rules. Even without necessarily having
any benefit in the world outside the decision-maker, rules reduce the cognitive workload. I can
knowingly accept that a given rule will often produce suboptimal outcomes and still prefer to have
a rule so as not to have to make a decision each time a trivially similar situation arises; I am less
likely to have this preference as the stakes get higher. Aristotle refers to law itself as a timesaving
device21, in a (slightly sarcastic-sounding) argument that presages later arguments for
representation, though it is more than time which is being conserved here. The predictability and
clarity of a rule is its own benefit, especially when it improves outcomes, but even when it doesn’t.
I use the word ‘clarity’ in the last sentence very cautiously, as the second implication of
rules emerges from the inherent uncertainty they engender. The openness of rules, to borrow the
term Hayek uses22, means that we can’t know exactly what their specific outcomes will be. This is
why the notion of a rule as just a decision about future decisions is incomplete. If there is a
specific and finite set of decisions already in mind, then it can’t be a rule that treats them. A rule
has to be set down for some unknown future event — where the circumstances adhere to a
familiar pattern, no doubt, but where the actual event cannot be explicitly predicted. Hart
broadened this idea with one of his most memorable turns of phrase: ‘all rules have a penumbra
of uncertainty.’23 This feature of rules looms even larger the more abstract a form the rule takes
(as norm or law, for example). What this means is that the exact application of a rule isn’t entirely
knowable in advance, and, further, the agent applying the rule faces an entirely different set of
information, options, and preferences than the one that made it; they can conceivably be different
agents, and it is generally wise to regard them as such.
The third implication of rules is the expectation of obedience even in cases — especially
in cases — where the rule calls for an action in a specific case where a different action would be
preferred in the absence of the rule. Rules on dieting or setting an alarm to wake up at a certain
hour are decisions to override micro-preferences at specific times where we might prefer to eat or
sleep more. As we shall see when we discuss norms and laws, the more interesting forms of
obedience are not to ourselves but to others. This ‘habit of paying obedience’ to others was, for
Bentham, the hallmark of ‘political society.’24 Hart’s forceful argument25 against this must be
borne in mind; obedience (and orders and habits and threats) alone ‘cannot yield the idea of a

Aristotle, Politics, 115 [IV:6].
Hayek, Law, Legislation and Liberty  : a New Statement of the Liberal Principles of Justice and
Political Economy, chap. 8.
23 Hart, The Concept of Law, 12.
24 Bentham, A Fragment on Government, 137 (I have left out the italics and capitalizations from
the original).
25 Hart, The Concept of Law, 24, 80.
21
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rule.’26 But Hart’s rejection will still stand if we reverse the arrow — that is, accept that the idea of
a rule implies, among other things, some form of obedience.
All three of rules’ implications come into sharper relief as we move up from the broad definition of
rules to the higher order of rules that interest us in political theory. At the next level of abstraction
from rules are norms. A norm, for the purposes of this work, is a rule with a social aspect.
Avoiding dessert on days that I don’t go to the gym could be a rule; not wearing a hat when visiting
a church is more of a norm. Habitual choices are helpful here as well, but less for their cognitive
economy and more for their potential for abstraction. Hayek illustrates this progression as one
from ‘unconscious habits’ to ‘explicit and articulated statements’ and then finally to ‘abstract and
general’ norms.27
Hart uses the word ‘rule’ for both what I am here calling norm as well as rule. The social
aspect emerges in their power to impose obligations, a condition that obtains if and only if there is
both a ‘general demand of conformity’ and ‘great social pressure on deviation.’28 He derives two
implications from this. First, that people believe the norms are necessary to ‘maintain a social
link,’ and, second, that may conflict with what we want to do in any specific situation.29
We began this section looking at decisions. Then, after sharpening the concept of
decision by comparing it with choice and habit, we added a few restrictions to yield the concept of
rule. We narrowed even further the concept of rule to get to norm, but we have not yet restricted
ourselves to the special kind of decision which is relevant for a theory of representation. To do
that, we need only to add one more property to norm to make it law — it must be systemic. A
norm is law when belongs to a set of norms ‘having the unity of a system.’30 Raz cites three
features which distinguish a legal system, but the third one, openness, I have already identified at
a much lower level of abstraction. The other two, however, do explicitly differentiate law, by virtue
of belonging to a legal system, from just norms or rules. A legal system is first of all
comprehensive. It ‘claims authority to regulate any type of behaviour,’ in contrast to the rules
associations, organisations, parties, etc. It does not ‘acknowledge any limitation’ of this
authority.31 A legal system, secondly, claims to be supreme. Raz concedes that this latter
condition is a weak one and largely entailed by the first, but he still rightly separates it because
the supremacy claim is not just a claim to regulate the behaviour of any other rule-based
organisation under the legal system itself, as implied by the first condition, but rather a
fundamental claim to ‘prohibit, permit, or impose conditions on the institution and operation of all

Ibid., 80.
Hayek, The Constitution of Liberty, 148.
28 Hart, The Concept of Law, 84–87.
29 Ibid., 87.
30 Kelsen, General Theory of Law and State, 3 [Part One: I.A.a].
31 Raz, Practical Reason and Norms, 150.
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the normative organizations to which members of its subject-community belong.’32 The law, in
this sense (in the singular and with a definite article) is the ‘totality of legal norms.’33 The demand
of conformity now emerges from a specific authorised decision-making process, and the pressure
on deviation has the full force of the institutions of state to back it up.

On Political Decisions
Having defined decision and, using the contrast with choice as an aide, ascended a
certain ladder of abstraction from decision to rule to norm, I now wish to take a subset of
decisions — political decisions — and see if any such abstraction is possible and what it might
yield. What makes a decision — or anything, for that matter — political? For Philp, the political is
‘centrally concerned with the creation of order and the subordination of conflict.’34 This
qualification, applied to decisions, delimits a domain of decision-making — a range of topics. Not
everything that is political culminates in what I am calling here political decisions; these emerge
from a sovereign political process and what is interesting about them is their claim to authority. In
order to narrow the focus from the political to the political decision itself, I propose two rather
modest conditions for a decision to be political. First, the decision must be taken in conditions of
authority by a person — in the Hobbesian sense — authorised to make a relevant decision. Weber
divided such persons into two broad categories, the ‘political officials’ (Berufspolitiker35) and
‘specialist professionals’ (Fachbeamte36). Mill made a similar division when he introduced the
term ‘functionary’ to describe the latter, who could not be elected37 and whose work was

Ibid., 151.
Kelsen, General Theory of Law and State, 256 [Part One: II.G.c].
34 Philp, Political Conduct, 65.
35 Weber, “The Profession and Vocation of Politics,” 319.
36 Ibid., 327.
37 Mill, Considerations on Representative Government, 268.
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governed by duty rather than judgment.38
The second condition, after authority, I will call the general institutional requirement in
order to distinguish it from the special institutional requirement, which we will encounter below.
This stipulates simply that a political decision is taken within and with regards to the institutions
of the state.
The point here is not the institutions themselves or how they are constituted. There is a
long tradition, much more in the separation of powers literature than, say, in the mixed
government literature, of classifying political decisions by the kinds of institutions that are
normatively held responsible for them. These accounts are often remarkably different from each
other, and generally veer toward descriptive constitutional accounts or normative institutional
designs. My project is neither of those, and though it will help occasionally clarify matters to peek
into these descriptive separations, I wish to understand something about the relevant political
decisions themselves before determining that this one belongs to this official body and that one to
someone else. A taxonomy of political decisions will no doubt be illuminating, but it could be
irrelevant for institutional design or possibly not crucial in any separation of powers. It’s always
possible that effective mixed government means spreading out all kinds of decisions across
various political actors — possible, but as we shall see, very unlikely. In fact, I have two quibbles
with this tradition, one empirical and one methodological.
The empirical problem is that, despite the ubiquity of the number three, the separation
literature is internally conflicted about what the powers are or should be in ways that, while
constructively ambiguous for institutional design, are less than useful for determining the nature
of the actual political decisions made. Fichte argued that the separations were ‘never made with
sufficient precision,’ and for good reason. Well before Sieyès and Paine argued about what
precisely was executive and what legislative, philosophers were already dividing tasks into
different branches with often similar names, but different responsibilities and different sources of
authority. Locke’s legislative, executive, and federative39, do not map onto Montesquieu’s
legislative-magistrate, state-executive, and judiciary-executive40; and neither conforms to Hegel’s
legislative, executive, and sovereign.41 Montesquieu’s second ‘executive,’ which he qualifies as
‘judiciary,’ includes many powers that have nothing whatsoever to do with what we would
conventionally think as judicial; it most closely resembles Rousseau’s later use of ‘government’
(discussed in Chapter 2). His first ‘executive’ is explicitly concerned with foreign policy, as,
implicitly, is Hegel’s ‘sovereign.’ Hegel’s sovereign, though, does both more and less than
Montesquieu’s state-executive, and his ‘executive,’ in contrast is characterised by action based on
Ibid., 42.
Locke, Two Treatises of Government, 365–369 [§143-§148].
40 Montesquieu, The Complete Works of M. De Montesquieu, vol. 1, bk. XI:6.
41 Hegel, Hegel’s Philosophy of Right §273.
38
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decisions made in advance.42 A similar non-overlapping distinction prevails in Locke’s ‘federative’
and ‘executive’ powers, and though his ‘legislative’ does slightly different things than others’, he is
the only one to make the explicit between law as such and the necessary condition of diversity in
its creation.43
This assertion of Locke’s stands out for first establishing a class of political decision and
only after that sketching out the minimal institutional requirements. It is the exception to what I
have called the methodological problem — the tendency in the separations-of-powers literature to
focus on institutions first and deal with political decisions as derivatives of the institutional
separations, rather the other way around. But we miss something by focusing first on the
institutions rather than on the nature of the decisions themselves. Decisions which are taken in
conditions of authority by institutions of the state can land upon us in a variety of circumstances,
and we have an extensive vocabulary to describe and distinguish them that goes far beyond the
names of branches or departments of government — verdict, order, proclamation, regulation,
code, sentence, citation, declaration, etc.
Rousseau was in a certain sense the last political philosopher to grapple with the nature
of political decisions at this level of abstraction, without tying it immediately into a normative
theory of institutions. He had the advantage of ignorance about modern representative
constitutions which no one after him could claim. Not until Kelsen would anyone seriously make
such an attempt again, and Kelsen, even more than Rousseau, grounds his entire effort in a thick
notion of positive law, asserting that ‘law is always positive law… created and annulled by acts of
human being.’44 Unsurprisingly, perhaps, Kelsen arrives at a conclusion similar to Rousseau
about the fundamental split in political decision-making, pointedly distinguishing it from the
received wisdom of constitutionally minded consensus. Regarding the legislative power in
opposition to the powers he calls executive and administrative (and, a bit confusingly, ‘political’),
he agues that ‘a dichotomy is in reality the basis for the usual trichotomy.’45 The ‘presupposition’
of separation of powers is not empirically robust and not analytically useful,46 and the functions of
administration and judiciary are closely connected in relation to a system of general norms.47
It is Schmitt, though, more than anyone else, who convincingly demonstrates the flaw in
beginning any argument with the separations rather than closely examining the nature of the
decisions made, in particular the nature of law. Separations of powers are only ‘meaningful’ once
the import of general norms was established. To construct separate branches to ‘issue laws in a

Hegel, Elements of the Philosophy of Right, sec. 291.
Locke, Two Treatises of Government, 366 [§143].
44 Kelsen, General Theory of Law and State, 118 [Part One: X.B.a].
45 Ibid., 255–256 [Part Two: II.G.b].
46 Ibid., 269 [Part Two: III.A].
47 Ibid., 277 [Part Two: III.D.f].
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special procedure’ was to ‘presuppose’ a concept of law without ever defining or justifying it.48
Schmitt, it bears emphasising, was not trying to justify it at all. On the contrary, the distinction of
law troubled Schmitt greatly, as he preferred to see a smoother spectrum of political decisions
and political ‘decisionism.’49
It’s worth, then, to take a step back and look at the broader class of political decisions
before drawing any conclusions. The decisions that concern us here are not epistemic, and they
are not non-controversial; they are neither virtue-seeking nor utility-maximising. A political
decision, in Bernard Williams’ formulation, doesn’t determine who’s right, only who’s lost.50
About any such decision we can ask a number of questions that might capture the
various qualities of political decisions. We might, in the spirit of Hobbes, ask whether it is being
issued by a man (in the sense of person as we would use the word conventionally today) or body
or person (in the sense that Hobbes used the word). Is it a natural person or an artificial person?
The importance here lies not just in the number of people involved in a decision but in whether
they are ‘personating’ in the Hobbesian sense an institution or the state as a whole. Are the
author and the actor the same or separate? Is the decision taken by the same authority who
issues it or promulgates it? Hobbes’ ownership problem is particularly delicate for political actors
who are responsible for decisions that they have little authority to change. We might, in the spirit
of Rousseau, delve into the grammar of the decision and seek to determine who is its subject and
who is its object? Are the people in either set different or overlapping? If overlapping — or even
identical — is it only an action state which distinguishes them? We might, in the spirit of Sieyès,
distinguish between direct and indirect decision-making.
Does the decision refer to a collective or a singular? Will it have any force at a later time,
or does it at least claim to? For how long? Does it shut off some future decisions? Does it
necessarily call for others? A decision, as we established earlier ends deliberation, but it does not
necessarily end future decision — though, clearly in some cases it can. The signing of a death
warrant clearly closes off several future decisions in a particular case, to take one extreme
example. It can be commuted, but only if the new decision comes through in due time, as King
Edward learns in Richard III (‘Is Clarence dead? The order was revers’d’51). A declaration of war
empowers a host of decision makers throughout the agencies of the state and has its own
unpredictable feedback loop.
Can we view the decision as part of a process, a link in a chain? Does it initiate one,
close one, continue one, etc.? Will further decisions be delegated down, pushed up, revisited at
Schmitt, Constitutional Theory, 191 [§13.IV.1].
Wolfe, The Future of Liberalism, 133–134.
50 Williams, In The Beginning Was The Deed, 13.
51 Shakespeare, King Richard III, 34 [II, 1].
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the same bureaucratic level? Is a decision expected to be systemic or to create incentives at an
individual level that are hopefully socially useful?
Questions can be asked about the sources of political decisions as well. What is the
nature of the official or officials issuing the decision or deliberating on it? To the extent that it is
part of a process, is the next step at a higher or lower rank? A clerk often has discretion in
assessing a tax (Is this shed built property? Was that proposed deduction a business expense?)
that is mandated from above. Something quite different is happening when the details of a major
policy decision are worked out by senior advisers and cabinet ministers, but the ultimate
reckoning has to be made by the Prime Minister. A combination of the two prevails when a junior
officer leads a force into battle according to a carefully constructed orders that also call for him to
improvise as conditions develop on the battlefield. With any political decision, regardless of the
nature of the official, can we refer back to a human (individual or collective) source for
clarification, justification, or revision? Does the nature of the decision have an affinity to the
nature of the authority making it? Does it need to be independently justified by a criterion that is
separate to the question of authority?
Related to both questions of sources and processes is the question of ambiguity. If a
political decision sets in chain a process, is there a level of uncertainty that derives solely from
plural number of actors, or is it an inherent and desired aspect of the decision itself? Is the
ambiguity there for a specialist to solve at a lower level, for an authority to resolve at a higher
level, or something else entirely? Can the agency issuing the initial decision be called on to
resolve it or is such an impossibility built in to the process?
Are there necessary properties to kinds of political decisions relating to the process of
deliberation and the decision-making itself. I emphasise necessary, not desirable or coincident. A
decision on the preferred course of action of the members of a body implies, in most cases, some
kind of voting; a decision on the wisest carries no such implication. More broadly, handing down a
sentence — to say nothing of commuting one — requires little more than a certain kind of
institutionalised authority, but determining a verdict generally needs a host of procedures for the
result to be a legal verdict in any form we might recognise.
Beyond all this is the question of the availability of the political decision. Is it secret? Is it
accessible in some limited form across ranks of officials? And separately from the outcome of a
decision-making process, are the reasons publicly known and accessible? When a drone attack is
ordered, the decision is secret, though the outcome has some limited visibility. Negotiations with
a sworn enemy can be decided upon secretly, and if nothing emerges from the negotiations, they
can remain a secret. The deliberations on law-making are usually public, though in most
countries they have no special status outside of the text of the statute. Deliberations in a
courtroom are not part of a decision and are rarely publicised. Though some supreme courts
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publish dissenting opinions, the process of assembling a majority by persuasion is not accessible
to the public.
For each of the questions I have asked above, the creation of law stands out — it fully
qualifies as a political decision as defined in this chapter, and yet it is qualitatively different from
every other kind of political decision in ways that make all the other kinds almost resemble each
other in comparison. Though he had a somewhat unclear (in comparison to Hobbes and
Rousseau at least) notion of sovereignty, Hegel tied law-creation to a power that was essentially
sovereign, while all else was ‘subsumption,’ an application of sovereign decisions, ‘distinct from
the decisions themselves.’52 This begins to capture the distinction, but I think it will be most
helpful to isolate four properties of law as such (drawn partially not from the literature on
sovereignty but rather from the rule-of-law tradition) which distinguish it from all other forms of
political decision.
The first, generality, will be the topic of the next section. The next three properties will be
discussed more briefly following the section on generality. They are sources, publicity, and a
general institutional requirement.

Generality
I have pleaded so many times in this dissertation for a very narrow definition of words
which are often used quite broadly in common speech as well as in the theoretical literature that I
feel I am allowed in this one case to go the other way and, as will be apparent in the argument
below, ask for a very broad notion of the word generality which will encompass people, classes,
cases, and time. This will be crucial for ultimately tying law to representation.
Generality was something we first encountered in Chapter 2 with Rousseau’s law-decree
distinction. Rousseau returns to this distinction repeatedly in Book II of the Social Contract to
emphasis law’s connection with publicity and especially generality, and to tie the generality
requirement in the ‘object of laws’53 with the agency responsible for promulgating them. Never
one to overlook a grammatical point, Rousseau names the will responsible for law creation with
the same adjective, general, that characterises the goal of the outcome. This has the effect of
both introducing a qualitative requirement for something to be considered law as well as leaving a
52
53

Hegel, Hegel’s Philosophy of Right, sec. 287.
The Collected Writings of Rousseau, 4:153 [SC II,6].
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broad opening for authorised political decision making that didn’t rise to that level and therefore
didn’t require all the pomp and circumstance that a determination of the general will might. The
characteristic that disqualified decrees from such consideration was their focus on the particular;
‘there is no general will concerning a particular object.’54 Law simply can’t address particular
parties in this sense. A century later, Fichte would add to this formulation that law addressed to
particulars could be only experienced as domination of unequal parties.55 Similarly, for Mill it was
generality that distinguished order from plain obedience — the latter required only some kind of
authority, while the former was expressed in ‘general mandate[s].’56
And a century after that, Hayek would turn Rousseau’s binary distinction into the ‘lawcommand spectrum,’57 with two important modifications. First, generality is no longer definitional,
at least not for the placement of a decision on this spectrum. On the contrary, generality is so
essential to law — ‘the most important aspect’58 — that you don’t need to distinguish it from
commands or decrees to derive it. It is inherent to law’s fundamental abstraction, where the
latter term is defined as responding in the same manner to ‘circumstances with only some
features in common.’59 The second modification will be crucial later in this discussion. It is that
what distinguishes laws from commands is not the object in the Rousseauian sense, but rather
the source. His spectrum and his choice of words to describe it are not only a challenge to
Rousseau, they are obliquely a challenge to Austin as well, who held law as a species of the genus
command — distinguished by the general nature of the obligations it imposes.60
What was the generality that in Hayek’s analysis gave laws their characteristic
abstraction? Its essence was that a rule must ‘apply to an unknown number of future
instances.’61 This definition already introduces the elements of time and the separation of
decision making (in creating the norm) from agency in implementing it. In contrast, Hart defines
generality without resorting to either of those features. He held that generality was the ‘first
feature’ of law — Fuller would one-up him by calling it ‘the first desideratum’62 — and that it was
manifest in two ways: in the types of conduct it referred to and in the class of persons it applied
to.63
But Hayek’s formulation even more than the others indicated that we are dealing with
Ibid., 4:152 [SC II,7].
Nakhimovsky, The Closed Commercial State, 36.
56 Mill, Considerations on Representative Government, 29.
57 Hayek, The Constitution of Liberty, 150.
58 Ibid., 153.
59 Ibid., 149.
60 Austin, The Province of Jurisprudence Determined, 29.
61 Hayek, Law, Legislation and Liberty  : a New Statement of the Liberal Principles of Justice and
Political Economy, chap. 8.
62 Fuller, The Morality of Law, 46.
63 Hart, The Concept of Law, 21.
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here is a political decision, as we have defined it in the previous section. The various definitions
of generality overlap but often miss that generality is a difficult goal to achieve unless it played a
part in the decision which created the rule. It is, indeed, a generality cubed64 — generality
manifest in the general terms of law and its general domain across persons and time, generality
in the plural method of decision-making, and an obligation (or at least aspiration) that the
decision be taken in the general spirit. Guizot made a similar argument nearly two hundred years
ago, except for him it wasn’t just normative, it was also historical and it was explicitly tied not just
to generality but to diversity: the stalemate that plurality created in politics meant that a level of
decision-making that could be general was needed, and those decisions could be made only by a
diverse body of men.65
Generality, in this sense, is not an aspiration of law. Nor is it an essentially contested
concept, like, say, democracy.66 It is a unique feature of one class of political decision — and a
feature that can only really said to be extant not just by its appearance in an outcome or an
intention, but also in the process by which the decision was formulated.
There is one more sense of generality which is important — or more accurately, one more
dimension along which to measure it. Generality across cases, persons, and classes isn’t enough
for a political decision result in a general norm; generality must be attained across time as well.
This stability is often referred to as an entirely different criterion of law (or rule of law), but I wish
to see it as another aspect of the generality we have been exploring. Hart has referred to the
‘enduring and settled character’67 of law as one of its defining features and to the ‘persistence of
laws and their continuity’68 as a hallmark of a legal system. For Sieyès it was easier to lump
stability with generality because he referred to stability as ‘permanence.’ His view was no
different from Locke’s that ‘the laws, that are at once, and in a short time made… have a constant
and lasting force.’69 But the crucial feature of stability which distinguishes it from the other
dimensions of generality it precisely its impermanence. Law, understood as positive law, has the
possibility of change built in to it, because some human agency has to make a decision for the
future to bring law into being, making other decisions about other futures implicitly legitimate too.
This feature, needless to say, can’t coexist with a Mount Sinai formulation of law. Hume, in the
slightly different context of ‘stability of possession,’ also argues that the kind of generality rules
require implies a need to modify them.70 Habermas, for his part, summarises the whole
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discussion by boiling positive law down to ‘coercibility and changeability.’71
As the previous section has demonstrated, a fuller picture of political decision-making is
more complex, and yet, the analytical separation of law — and specifically law creation — is still
relevant. In order to fully understand the implications of all this generality, we must first introduce
the other three attributes of law which distinguish it from conventional political decisions.

Beyond Generality
The second important feature of law after generality is its pedigree. Where in other
political decisions it suffices to establish authority, law has to not only be authorised but to be
recognised as law. In Schmitt’s formulation, law has to be both ‘issued by the offices authorized’
and ‘in the prescribed procedure.’72 Raz refers to this as the ‘sources thesis,’73 though its most
famous exponent was Hart with his ‘rule of recognition.’74 There must be some kind of social
consensus around a method for recognising what is or is not the law.75 Waldron traces the
sources thesis all the way back to Hobbes, who wrote in Leviathan, ‘Nor is it enough the Law be
written and published; but also that there be manifest signs, that it proceedeth from the will of the
Soveraign.’76
The sources thesis, however, has a curious intersection with both generality as well as
with one of the fundamental properties discussed earlier of rules — their built-in uncertainties,
and it is in this context that the penumbra of uncertainty needs to be re-examined. It is more than
just a logical corollary of what rules are (and laws even more so). It is not just a minor price to pay
if we are to get the much more significant benefit of law’s generality in future unknown cases. It
is an inherent property of law, part of the guarantee that the agent creating it will have nothing to
do with its application. The powers of state in the institutions that law deals with bring with them
a potential for abuse that is just too high, and the practise of abuse would empty law of the
special quality that makes it law to begin with. (I will return to this in chapter 5 in a more thorough
discussion of law-making by assembly). We don’t just institutionally separate the norm-creators
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from the norm-appliers; we make it impossible to do with law what we can do with other political
decisions, namely refer back to the relevant authority for specification or elucidation.
While the decision to create a law is certainly authorised (and its pedigree is a testament
to that), it is difficult to maintain a standing authority making the legislative decision to refer back
to without subverting the generality requirement. Let’s consider how different this is with other
political decisions. With decrees, judgments, orders, and the like, we can always turn to the
relevant authority for clarification. Details may be delegated down just as reckonings on difficult
choices may be sent up, but there is no conceptual separation of agency and authority. But if the
authorised source of law can also pronounce upon its particular application, then that law ceases
to be law by violating the generality requirement. This can’t be guaranteed solely by force of
meta-rules or Hartian ‘secondary rules’; it must be an inherent property of the decision-making
mechanism of law-creation. As I will show in Chapter 5, this delimits drastically the range of the
number of people involved in law-creation — from both directions — and renders impossible a ruleof-law-based direct democracy (that is, you can have direct democracy or you can have laws, but
you can’t have both). In other words, this aspect alone of the sources thesis already hints to us
that law creation might not work with too few or too many officials involved; neither a ‘law-giver’
nor direct democracy can provide the sort of political decision that meets the minimal
requirements set out in this chapter to distinguish law as such.
The sources thesis has notable implications on another aspect of decisions touched upon
earlier — deliberation. Any decision, recall, involves bringing deliberation to an end. With law, the
line is particularly sharpened, since the aspects of the deliberation which don’t make it into the
law itself have no standing. With other political decisions, the reasons one had for making them
can be easily become reasons for applying them in certain ways when circumstances call for
clarification. But law-making’s deliberations do not have the same pedigree as law itself; they are
not elevated to any status by a subordinate rule of recognition.
If the accessibility of deliberation is conceptually limited, it is a small price to pay for the
much greater accessibility of the decision itself, as evinced by the third feature of law, after
generality and pedigree — publicity. Waldron traces this too to Hobbes77, noting that what
publicity provides in Leviathan is the same thing positive law gives us: ‘univocality, decisiveness,
and the resolution of social conflict.’78
Hayek discusses the publicity of law extensively under the rubric of ‘knowledge.’
Knowledge is what enables an individual to ‘foresee the consequences of his actions’ and
translate general laws — positive law as well as laws of nature — into particular acts.79 The law
Waldron, “Hobbes and the Principle of Publicity.”
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also ‘embodies’ knowledge and in its entirety its publicity can be seen as a ‘division of
knowledge.’80 While Hayek saw law as the mixing of particular and general knowledge in public,
Hart emphasised that knowledge alone wasn’t enough. Law needs to be not just publicly known,
but publicly ‘addressed’81 — that is, it has to have its audience the public in general and appeal to
a public as such. In Waldron words, law provides ‘public solutions to public problems.’82
And just as with generality, so with publicity the output requirement casts a long shadow
on the inputs as well. Dewey points this out repeatedly in The Public and Its Problems, concluding
that ‘[r]epresentative government must at least seem to be founded on public interests as they
are revealed to public belief’83 (emphasis mine).
A corollary of publicity is the presence of three values associated with rule of law —
transparency, prospectivity, and predictability.84 And publicity, finally, more explicitly than any of
the other aspects of law, ties in with the other of two sovereign powers (legislation and
surveillance) that we will eventually come to associate with representation. ‘[W]ithout publicity,’
Mill asks, ‘how could they either check or encourage what they were not permitted to see?’85
Moreover, combining the publicity and pedigree requirements yields one more distinction
of law — the importance of text. The text of law attains an almost numinous quality that no other
political decision can have precisely because the final output — and not the deliberations — is so
authoritative and must be accessible to all. With only the sovereign authority as a source of a
legitimacy, rather than a human agent to refer back to, the text of a law stands alone — not
clarified and not delegated either.
It will have to be applied, though, and because of the penumbra of uncertainty, someone
will have to decide in particular cases. The fourth property of law deals with just this. There is a
special institutional requirement, and it is not for law-creating institutions (we’ll get to that!). The
special institution that emerges directly from the existence of law as such — general, public, etc. —
is what Raz calls the ‘norm-applying institution.’ Again, this flows directly from the ‘penumbra of
uncertainty’ created by law’s generality. There must be some agency applying the general to the
particular, whatever the origin of the general is. Kelsen divides these into direct (administration)
and indirect (judiciary).86 Aristotle clearly had both kinds in mind when demonstrated the
necessity of a ‘magistrate’ whose remit was ‘adjustment and application’ of even the best general
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rules to the particular.87 This was not a defect of law; it needed to be ‘impossible to explain’ the
particulars in law because that would violate the requirement of ‘general language.’88 The
officials manning the norm-applying institutions apply the general to the particular using Hart’s
internal point of view — that is, using rules themselves as standards of appraisal.89
To summarise the argument thus far, in the phylum of political decisions the genus of
law-creation differs qualitatively from all the others because its members alone have four
properties which no other species has. The decisions are general, both in their phrasing and in
their goals; their sources as recognised as authorised to create general norms in a legal system;
the decisions are public, with each last word available to practitioners of the external point of
view; and of necessity they empower institutions to translate them to future decisions on the
particular.

Generalised Generality
What are the implications of this special form of decision-making with all its entrenched
generality? Even before we refract some of the principles of law discussed in this chapter through
the lens of popular sovereignty as sketched out by the three philosophers of the first three
chapters, we can already enumerate several. First, there is the need for separate agencies to
create norms in general and then apply them in the particular. While this is not an inherent
property of law in the same way that generality and publicity are, it is not just a question of
normative institutional design either. It is a necessary property, a corollary of laws’ membership in
the set of rules — and a direct implication of the inherent property of law I have called the special
institutional requirement. If there must be norm-applying institutions in order for there to be
norms, and if norms are forms of rules, and if rules cannot be created by the same agency which
applies them if they are to remain conceptually rules, then some sort of norm-creating institution
is necessary to promulgate positive law. And the separation of this institution from others
becomes more than a normative desideratum, as it is traditionally portrayed in the separations
literature. This separation, in fact, fosters precisely the kind of indirectness around which Sieyès
theory of representation revolves.
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But the agent creating law cannot take any form, or at least not all the forms available to
norm-applying institutions (as I will demonstrate in the discussion of numbers in Chapter 5). This
is because the issue of the legislator, whose source is of such critical import, cannot have a
human source to be referred back to, else it loses its distinction as law. Law, unlike any other
political decision, must stand on its text alone. Its authority comes from its source, and from the
recognition of its pedigree. But positive law can exist only after some decision, as Kelsen
argues90 — a decision, in Hart’s words, that is a ‘deliberate datable act.’91
The more we investigate possible methods of making this kind of decision, the more
limitations we will encounter, until we return to the fundamental questions raised in the first three
chapters of this dissertation. Thus far, we can already say that such decisions can be taken only
by plural numbers of officials, not functionaries and individuals.
We also can determine that a generality in the outputs of law-creation can be maintained
only by the generality in the inputs — by that same generality cubed referred to earlier. A general
spirit is not just a method for improving a decision-making procedure; it is an essence of the kind
of sovereign decisions that are so different from all other types of political decisions. Rousseau
understood this when he separated sovereignty and sovereign decisions from governments and
tied the act of law creation to the general will — even if his suggested methods from making those
decisions fell short. This is more than just a theoretical affinity. This account is more historically
useful too. The rise of plural politics, the institutionalisation of diversity and disagreement,
coincides more neatly with the growth of representative government than any ideas on
democracy. It was the process that led to what Seidentop calls ‘general political society in which
all are subject to a centralised agency acknowledged to have the right to make and enforce rules
of conduct binding on all.’92 Hegel too hewed to the general-particular dichotomy in describing
the same process: ‘[A]s the condition of society grows more advanced and the powers of
particularity are developed and liberated… another form or rational law is required… to maintain
its unity and to grant the forces of developed particularity their positive as well as negative
rights.’93 And Mill, for his part, drew the conclusion that such a social organisation demanded a
kind of general spirit, which he called a ‘generality of electors.’94 Despite this, however
contemporary writing (with the notable exceptions of Waldron and Habermas) on representation
nearly always ties it into the democratic rather than the legal positivist tradition — even if only to
make a provocative and anti-democratic point, as in Manin.
All of which brings us back to the problems of unity and diversity with which this
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dissertation began. This is a problem that democracy alone can’t solve, but that a thick
conception of law might, as long as that conception is backed by a compatible normative
institutional framework. Armed with this chapter’s conception of law and law creation, we can
begin to make the case for representation as the only possible match. It alone can deal with the
problem of unity of action and diversity of the body politic, which Hobbes and Sieyès sedulously
sharpened and which Rousseau so unsatisfyingly blunted — a hidden dialogue that reprises itself
in the early twentieth century between Schmitt and Kelsen and to which we will turn in Chapter 6.
Finally, if we are to understand law as I have defined it in this chapter, then we can only
conclude that the rule of law and direct democracy are mutually incompatible — not impractical,
but impossible. Popular sovereignty can be instantiated by direct democracy (maybe) without law
or by law without direct democracy. The combination is conceptually non-existent. To
demonstrate this, we will take all the ideas of this dissertation thus far — action at a distance,
general will, exchange, political decisions, generality — and deal in the next chapter with the
problem we first identified with Hobbes, the problem of numbers.
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